

























































































EXHIBIT 1

PROJECT MAP
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OPERATING AGREEMENT

This Operating Agreement (the “Agreement”) is made and entered into as of
, 2017 (the “Effective Date”), by and between the City of Cibolo, Texas (“City”),
and Cibolo Turnpike L.P., a Texas limited partnership (“Cibolo Turnpike”).

PROJECT OVERVIEW

The Project that is the subject of this Agreement is comprised of three interrelated projects
the Cibolo Parkway which is the design, build, finance, operate and maintain a new tollroad
facility extending approximately 7 miles from the intersection of Weil Road and FM 1103
southeast to IH 10, the “Cibolo Parkway”; the FM 1103 Improvements which consists of the
improvements to FM 1103 from IH 35 to Rodeo Way, the “FM 1103 Improvements”; and
Cibolo Expressway which consists of adding two express lanes in the median of FM 1103
from IH 35 to Weil Road approximately 4 miles, the “Cibolo Expressway.” Collectively the
“Project” includes the Cibolo Parkway, the FM 1103 Improvements, and the Cibolo
Expressway, each more fully described herein, and as shown on the Project map, Exhibit 1,
attached hereto and incorporated by reference.

RECITALS

A. The Parties have entered into a Development Agreement dated as of
, 2017 (the “Development Agreement”) pursuant to which Cibolo Turnpike will
develop the Project.

B. In accordance with the plan described in the Development Agreement, this
Agreement sets forth the terms upon which Cibolo Turnpike will operate and maintain the
Project as a City owned facility.

NOW, THEREFORE, in consideration of the premises, covenants, agreements and
obligations contained herein, the parties do hereby agree as follows:

ARTICLE 1
SUBJECT OF AGREEMENT
Section 1.1  Purpose of This Agreement. The purpose of this Agreement is to

effectuate the operation, management, and maintenance of the Project. This Agreement defines
the operating terms mutually agreed upon by the Parties.

Section 1.2 Parties to This Agreement

@ The City is a home rule municipality, exercising governmental functions
and powers as a home rule city in the State of Texas. The “City,” as used in this Agreement
includes the City of Cibolo, Texas, and any assignee of, instrumentality of, or successor to its
rights, powers, and responsibilities.
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(b) Cibolo Turnpike, LP, is a Texas limited partnership and Cibolo Turnpike,
GP, LLC, a Texas limited liability company, is its sole general partner created for the
development and operation of the Project.

ARTICLE 11
GRANT OF AUTHORITY AND TERM

Section2.1  Term. This Operating Agreement shall be for a term of fifty (50) years,
plus additional time, as needed to conform with the Financial Model, beginning on the Effective
Date as defined herein (the “Term”). The Development Agreement as part of this program will
run co-terminus with this Operating Agreement.

Section 2.2 Authorization. The City hereby authorizes, permits and grants a non-
exclusive right to Cibolo Turnpike, and to all agents, representatives, consultants, contractors,
employees, and invitees of Cibolo Turnpike, easement, right-of-way, ingress, egress, access, and
use rights in, over, upon, across and along all ingress, egress and access portions of all streets
adjacent to the Project belonging to the City, to Cibolo Turnpike for the operation and
maintenance of the the Project and/or otherwise as provided for in this Agreement. Any
temporary road closures and / or temporary detours will be coordinated with the City.

Section 2.3 Operations in General. The Cibolo Turnpike agrees to manage and operate
the Project in a professional, efficient and businesslike manner, consistent with prevailing good
practices for the operation of a tollroad in Texas. The operations and procedures shall be
conducted in all material respects in conformity with a procedures manual that details the
specifics on the operations and maintence of the Project, the “Operations and Maintenance
Procedures Manual.” This Operations and Maintenance Procedures Manual will be developed
by Cibolo Turnpike with assistance and guidance from TxDOT and the City. The Operations and
Maintenance Procedures Manual will be presented to the City for approval.

Section 2.4  Grant of Rights. The City hereby grants to Cibolo Turnpike the exclusive
right, acting through its contractors, subcontractors, agents and employees, to manage and
control all aspects of the operation and management of the Project, subject to the terms of this
Agreement and to the provisions of the Operations and Maintenance Procedures Manual.

ARTICLE III

OPERATIONS - COOPERATION

Section 3.1  Level of Effort; Cooperation.

€)) Under this Agreement, Cibolo Turnpike shall be obligated to use its
commercially reasonable efforts in the operation of the toll roads; provided, however, it shall not
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be obligated to fund those operations from its own resources, and its obligation to provide
financing shall be only as set forth in the Development Agreement.

(b) Subject to the other provisions of this Agreement, the parties hereto shall
cooperate fully with each other and their respective officers, directors, employees, agents,
counsel, accountants and other designees in connection with any steps required to be taken to
promote the financial viability of the Project.

ARTICLE 1V

TOLL RATES; REPORTS

Section4.1  Toll Rates. Cibolo Turnpike will at all times fix charge and collect such
tolls as are required in order that toll revenues equal 1.50 times the net revenue requirement (as
defined in the Financial Model) for each year. The toll rates will be established as part of the
Financial Model for the Project, and such rates shall be presented to the City Council before
implementation. Financial Model means the computerized financial model including projected
revenues, expenses, projections and assumptions for operation of the Project showing, among
other things: (a) costs for the operation and maintenance of the Project, including management
payments to Cibolo Turnpike for its operation of the Project; (b) debt service costs for debt
incurred by Cibolo Turnpike related to the Project; (c) reserves for operations and for capital
improvements or such other reserves as may be required by sound engineering practice; (d)
payments to Cibolo Turnpike as a return on equity invested by its partners, based on the Base
Case Equity IRR, as defined and set forth in the Financial Model; and (e) payments to the City
and Cibolo Turnpike as a split of all remaining revenues from the operation of the Project, based
on the percentages as set forth in the Financial Model.

Section 4.2  Changes in Rates. Included within the Financial Model will be a schedule
of toll rates that will provide sufficient revenue in the following year. If Cibolo Turnpike
determines that revenue projections are inadequate to meet the requirements as set forth in the
Financial Model, it will have a traffic engineering study performed so as to recommend a new
schedule of tolls which will then provide for sufficient revenue projections in the following year
to comply with the Financial Model. Cibolo Turnpike shall present the schedule of toll rates to
the City and shall notify the City of any potential increase of toll rates at least 90 days before
such increases are effective.

Section 4.3  Annual Report. Cibolo Turnpike shall provide an annual report to the City
90 days following each anniversary date of toll operations. The Annual Report shall contain the
following: Strategic Plan, Revenue Report, Expense Report, Roadway Conditions, a summary of
Cibolo Turnpike’s annual audited financial statements; and information by which the City can
verify the amounts payable to the City under this Agreement.

ARTICLE V

COMPENSATION
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Section 5.1  Compensation / Revenue Sharing. This section details the anticipated
Compensation and Revenue Sharing associated with the Project. Any revenue sharing will be
based on the Financial Model as developed for the Project. If Cibolo Turnpike has undertaken
the construction and operation of the Project, Cibolo Turnpike’s and City’s compensation or
return shall be payable annually in the following order of priority from the Project revenues
remaining after payment of:

@) Expenses: operation and maintenance expenses on the Project; taxes on
the Project; management fees; reserves for capital improvements to the Project as set forth in the
Financial Model or as otherwise required by sound engineering practice; all contract payments;
and Debt service on debt incurred by Cibolo Turnpike to finance or improve the Project.

(b) Distribution Priority:

(i) Payment to Cibolo Turnpike as a return on equity based on the
Base Case Equity IRR; then

(i) A split of all remaining revenue of the Project, based on the
percentages as set forth in the Financial Model.

ARTICLE VI
CITY RESPONSIBILITIES

Section 6.1  Governmental Approvals. City shall assist Cibolo Turnpike in obtaining
all governmental approvals required for the operation of the Project. To the extent application for
a governmental approval must be made in the name of City. City authorizes Cibolo Turnpike
(a) to prepare and submit to the permitting entity such information and analysis as may be
required or requested by such entity, (b) to complete such forms, applications or other
agreements that may be required to be executed by City, (c) to negotiate and otherwise develop
appropriate permit conditions and (d) to take all other actions reasonably required to obtain
governmental approvals. If required by law, and notwithstanding any provision in this
Agreement to the contrary, City will execute such forms, applications or other agreements as
may be reasonably requested by Cibolo Turnpike in order to obtain governmental approvals
subject to review by City. Notwithstanding any provision in this Agreement to the contrary, City
agrees to accept any governmental approval that must be issued in the name of City as may be
required for the development, construction or operation of all or any portion of the Project,
provided that the governmental approval does not impose any financial obligation on City, nor
any conditions on City that materially and adversely affect any operation of City.

Section 6.2  Tax Benefits. If Cibolo Turnpike reasonably determines that
(commercially reasonable) structural or contractual arrangements related to the Project will
maximize the availability of tax or other state or federal government benefits, City shall approve
such structural or contractual arrangements and take such other actions as are necessary to
maximize the availability of such benefits, including, without limitation City’s actions in
entering into an operating or similar agreement for any future portion of the Project to Cibolo
Turnpike, or its affiliate or designee to obtain the benefits of depreciation deductions, tax credits
or similar tax benefits.
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ARTICLE VII
OTHER PROVISIONS

Section 7.1 Other Provisions. This Agreement has or requires:

(1) The exclusive right to operate and maintain the Project, subject to
the terms of this Agreement;

(i) The unrestricted ability to impose and raise tolls on the Project in
order to meet all necessary financial obligations as established in the Financial Model subject to
the terms of this Agreement;

(iii)  Cibolo Turnpike shall maintain during the term of this Agreement
market insurance provisions related to the operation of the Project;

(iv)  Agreement of City to cooperate and assist with all required
governmental approvals, including, but not limited to, environmental approvals required in the
operation of the Project;

(v) Agreement of City to coordinate with the TXDOT and any other
governmental authority in an effort to acquire any additional rights of way or sites for any future
expansion of the Project through the use of existing or acquired road rights of way or other
locations;

(vi)  In recognition of City’s development of the Project the following
provisions regarding tolled and non-tolled routes are not subject to amendment, unless at the
City’s sole discretion, the City determines to make an adjustment or amendment:

A. Trips beginning or ending on the Cibolo Expressway will
not have to pay any toll relating to the Cibolo Expressway only.

B. All trips beginning or ending on the Cibolo Parkway shall
pay that portion of the tolls applicable to and for such trip.

C. All through trips —any trip that does not orginate or
terminate in the City shall pay tolls on both the Cibolo Expressway and the Cibolo
Parkway.

(vii)  The following vehicles shall not be subject to any toll for travel on
the Project: official City of Cibolo vehicles, official City of Schertz vehicles, official Schertz-
Cibolo-Universal City Independent School District vehicles, and official Guadalupe County
Sheriff’s Office vehicles, vehicles being used by an entity to provide emergency services to the
City of Cibolo under contract; or such other vehicles exempted by state law from the payment of
tolls.

(viii)  Notwithstanding any provision to the contrary nothing in this
Agreement shall be construed to require the City to enter into any “non-compete” agreement; and
no contract authorized under this Agreement shall ever negate or diminish the City Council’s
authority to plan, fund and construct future streets, roads, highways, mass transit, or other such
improvements as City Council may, in its sole discretion, find necessary to address the
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transportation needs of the City and its citizens. Further, should such a “non-compete” provision
be incorporated in any contract or agreement authorized by this Agreement, it shall be void ab
initio.

(ixX)  Operator’s insurance requirements (worker’s comp., automobile,
liability) Cibolo Turnpike will provide the appropriate operator’s insurance for the Project,
including worker’s comp, and general liability coverage (the “Insurance Coverage”). The
Insurance Coverage consistent with the City coverages and requirements and such insurance will
be included and delineated within the Operation and Maintenance Procedures Manual.

Section 7.2 Indemnification. Cibolo Turnpike shall indemnify, defend and hold
harmless the City and its respective City Council members, officers, employees, representatives,
attorneys and agents (the “City Indemnitees”) from any losses or claims that may at any time be
imposed upon, asserted against or incurred by any City Indemnitee, to the extent such losses
arise out of:

@ The inaccuracy in any material respect of any representation or warranty
of Cibolo Turnpike contained herein or the failure of Cibolo Turnpike in any material respect to
comply with any of its obligations under this Agreement; or

(b) Cibolo Turnpike’s breach of a contract with a third party, or the negligent
acts or omissions, or the gross negligence, or the recklessness, or the willful misconduct of
Cibolo Turnpike or any of its partners, contractors, agents or affiliates in connection with the
Project.

ARTICLE VIII
CITY’S RIGHT TO EARLY BUY OUT THE PROJECT

Section 8.1  If the City wishes to terminate this Agreement without cause, it will
require them to provide for a one-time termination payment which shall include; (1) amounts
sufficient to pay all debt incurred by Cibolo Turnpike in connection with financing the Project;
(2)any swap termination payments related to any debt incurred in connection with the Project;
and, (3)a make-whole payment in U.S. dollars equal to the Net Present Value of all future
Distributions, through the complete term of this Agreement, as indicated by the Financial Model.
The discount rate to be used on such calculation shall be the 20 year U.S. Treasury Bond rate or
the Prime Rate, whichever is lower, on the day prior to closing as shown in the Wall Street
Journal or, if not available there, then some other nationally recognized daily financial
publication.
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ARTICLE IX

REPRESENTATIVES

Section 9.1  Cibolo Turnpike’s Representative. Upon execution of the Agreement,
Cibolo Turnpike shall designate, in writing, to City, the name of the individual who is to be the
Cibolo Turnpike representative (the “Cibolo Turnpike’s Representative) with full authority to
execute any and all instruments requiring Cibolo Turnpike’s signature and to act on behalf of
Cibolo Turnpike with respect to all matters arising out of this Agreement. Cibolo Turnpike’s
Representative shall represent the interests of Cibolo Turnpike, be responsible for overseeing all
aspects of design, construction and development of the City Facilities, and work closely with
City’s Representative (as defined below). Any consent, approval, decision or determination
hereunder made by Cibolo Turnpike’s Representative shall be binding on Cibolo Turnpike;
provided, however, Cibolo Turnpike’s Representative shall not have any right to modify, waive
or amend any provision of the Agreement, or terminate the Agreement.

Section 9.2  City’s Representative. Upon execution of this Agreement, City shall
designate a board member to be City’s representative (the “City’s Representative”) and provide
Cibolo Turnpike with written notice of the identity of such individual so designated. With
respect to any action, decision or determination which is to be taken or made by City under the
Agreement, City’s Representative may take such action or make such decision or determination
or shall notify Cibolo Turnpike in writing of the person(s) responsible for such action, decision
or determination and shall forward any communications and documentation to such person(s) for
response or action. Any consent, approval, decision or determination hereunder by City’s
Representative shall be binding on City to the extent City has the legal power to delegate to an
individual the ability to give such consent or approval or make such decision or determination;
provided, however, City’s Representative shall not have any right to modify, waive or amend
any provision of the Agreement, or terminate the Agreement. Cibolo Turnpike and any Person
dealing with City in connection with the Agreement or any matter governed by the Agreement
may rely and shall be fully protected in relying upon the authority and capacity of City’s
Representative or any such designee to act for and bind City in any such matter.

From time to time following the execution hereof, Cibolo Turnpike may change or
replace Cibolo Turnpike’s Representative and City may change or replace City’s Representative
upon five (5) business days’ written notice to the other party, delivered to such party in the
manner and at the address indicated in Section 12.7 hereof.

ARTICLE X
DEFAULT, ABANDONMENT

Section 10.1 Events of Default by City. The following shall constitute Events of
Default by City under this Agreement:

€)) Failure to observe or perform any material term, provision, condition or
obligation under the Agreement, and failure to cure such default within thirty (30) days
following notice or discovery of such default; provided, however, that if the failure to observe or
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perform cannot reasonably be cured within the thirty (30) day period, the failure to observe or
perform will not constitute an Event of Default if City begins corrective action within the thirty
(30) day period and thereafter proceeds with reasonable diligence to effect the cure as soon as
practicable.

(b) Any material representation or warranty made by City that is false,
misleading or inaccurate in any material respect at the time made.

(© City shall (i) apply for or consent to, or become subject to, the
appointment of or the taking of possession by a receiver, liquidator, custodian or trustee of itself
or of all or a substantial part of its property, (ii) admit in writing its inability, or be generally
unable, to pay its debts as such debts generally become due, (iii) make a general assignment for
the benefit of its creditors, (iv) commence a voluntary case under the Federal Bankruptcy Code
(as now or hereafter in effect), (v) file a petition seeking to take advantage of any other law
relating to bankruptcy, insolvency, reorganization, winding-up, or composition or adjustment of
debts, (vi) take any action for the purpose of effecting any of the foregoing, or (vii) be
adjudicated as bankrupt or insolvent by any court.

(d) Final legislative, administrative or judicial action after the date hereof that
limits City’s authority so as to materially and adversely affect its ability to perform its
obligations under this Agreement and City does not enter into an amendment to this Agreement
as provided in Section 11.3 within thirty (30) days of such final legislative, administrative or
judicial action. However, no future legislative changes shall ever cause the financial obligations
related to the Project to become obligations of the City.

Section 10.2 Events of Default by Cibolo Turnpike . The following shall constitute
Events of Default by Cibolo Turnpike under the Agreement:

€)) Failure to observe or perform any material term, provision, condition or
obligation under the Agreement and failure to cure such default within thirty (30) days following
notice or discovery of such default; provided, however, if the failure to observe or perform
cannot reasonably be cured within the thirty (30) day period, the failure to observe or perform
will not be an Event of Default if Cibolo Turnpike begins corrective action within the thirty (30)
day period and thereafter proceeds with reasonable diligence to effect the cure as soon as
practicable.

(b) Any representation or warranty made by Cibolo Turnpike that is false,
misleading or inaccurate in any material respect at the time made.

(©) Abandonment by Cibolo Turnpike except as specifically permitted by the
Agreement.

(d) Cibolo Turnpike shall (i) apply for or consent to, or become subject to, the
appointment of or the taking of possession by a receiver, liquidator, custodian or trustee of itself
or of all or a substantial part of its property, (ii) admit in writing its inability, or be generally
unable, to pay its debts as such debts generally become due, (iii) make a general assignment for
the benefit of its creditors, (iv) commence a voluntary case under the Federal Bankruptcy Code
(as now or hereafter in effect), (v) file a petition seeking to take advantage of any other law
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relating to bankruptcy, insolvency, reorganization, winding-up, or composition or adjustment of
debts, (vi)take any action for the purpose of effecting any of the foregoing, or (viii) be
adjudicated as bankrupt or insolvent by any court.

Section 10.3 Remedies for City Default.

@) Upon the occurrence and continuance of an Event of Default by City
under the Agreement, Cibolo Turnpike may suspend performance under the Agreement and
Cibolo Turnpike will have such remedies as may be available to it law or in equity.

(b) Upon the occurrence and continuance of an Event of Default by City
under Section 10.1(a) of this Agreement, Cibolo Turnpike shall be entitled to injunctive relief
against City.

(© Upon the occurrence and continuance of an Event of Default by City
under the Agreement, Cibolo Turnpike may terminate this Agreement by delivering notice in
writing to City specifying the nature of the Event of Default and establishing a termination date,
which date shall not be less than thirty (30) days following the date of delivery of the notice
whereupon the Agreement shall terminate on the specified termination date unless City shall
have cured the Event of Default by such date, in which case the notice of termination shall be
cancelled. Liabilities of City accruing under this Agreement prior to the date of termination shall
survive any termination.

(d) Without prejudice to any other rights and remedies that the other party
may have, each of the parties agrees that damages may not be an adequate remedy for a breach
of Section 10.1(a) of the Agreement, and that the other party will, in such case, be entitled to the
remedies of injunction, specific performance or other equitable relief for any threatened or actual
breach of Section 10.1(a) of this Agreement.

Section 10.4 Remedies for Cibolo Turnpike Default.

@ Upon the occurrence and continuance of an Event of Default by Cibolo
Turnpike under this Agreement, City may suspend performance under this Agreement and City
will have such remedies as may be available under this Agreement.

(b) Upon the occurrence and continuance of an Event of Default by Cibolo
Turnpike under the Agreement, City may terminate this Agreement by delivering notice in
writing to Cibolo Turnpike specifying the nature of the Event of Default and establishing a
termination date, which date shall be not less than one hundred and twenty (120) days following
the date of delivery of the notice whereupon this Agreement shall terminate on the specified
termination date unless Cibolo Turnpike shall have cured the Event of Default by such date, in
which case the notice of termination shall be cancelled. Liabilities of Cibolo Turnpike accruing
under this Agreement prior to the date of termination shall survive any termination.

(c) Upon the occurrence and continuance of an Event of Default by Cibolo
Turnpike under this Agreement, which Cibolo Turnpike fails to cure, and which constitutes a
material misrepresentation, gross negligence, or recklessness, or willful misconduct by Cibolo
Turnpike or any of its partners, contractors, agents or affiliates in connection with the Project, the
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City may suspend performance under this Agreement and the City shall have such remedies as
may be available to it by law or in equity; including but not limited to recovery of actual
damages the City may incur as a result of the breach.

(d) Without prejudice to any other rights and remedies that the other party
may have, each of the parties agrees that damages may not be an adequate remedy for a breach
of Section 10.1(a) of this Agreement, and that the other party will, in such case, be entitled to the
remedies of injunction, specific performance or other equitable relief for any threatened or actual
breach of Section 10.1(a) of this Agreement.

(e) Upon the occurrence and continuance of an Event of Default by Cibolo
Turnpike under Section 10.2(a) of this Agreement, City shall be entitled to injunctive relief
against Cibolo Turnpike.

ARTICLE XI

REPRESENTATIONS AND WARRANTIES

Section 11.1 Cibolo Turnpike’s Representations and Warranties. Cibolo Turnpike
hereby represents and warrants to City that:

(@) Organization. Cibolo Turnpike is a Texas limited partnership duly
formed, validly existing and in good standing under the laws of the State. Cibolo Turnpike has
all requisite power and authority to enter into the Agreement and to perform its obligations
hereunder.

(b) Authorization; No Violation. The execution, delivery and performance by
Cibolo Turnpike of this Agreement have been duly authorized by all necessary action and will
not violate the organizational documents of Cibolo Turnpike or result in the breach of or
constitute a default under any loan or credit agreement, other material agreement, judgment or
decree to which Cibolo Turnpike is a party or by which Cibolo Turnpike, or its material assets,
may be bound or affected; the Agreement has been duly executed and delivered by Cibolo
Turnpike and the Agreement and the documents referred to herein constitute valid and binding
obligations of Cibolo Turnpike subject to bankruptcy, reorganization, moratorium and other laws
relating to the enforcement of creditors’ rights generally and to general equitable principles
(regardless of whether enforcement is sought in a proceeding at law or in equity).

(© Litigation. No suit is pending against or affecting Cibolo Turnpike which
could reasonably be expected to have a material adverse effect upon Cibolo Turnpike’s
performance under the Agreement or the financial condition or business of Cibolo Turnpike.
There are no outstanding judgments against Cibolo Turnpike which would have a material
adverse effect upon its assets, properties or franchises.

(d) No Violation of Laws. Cibolo Turnpike has received no notice as of the
date of this Agreement asserting any noncompliance in any material respect by Cibolo Turnpike
with applicable statutes, rules and regulations of the United States of America, of the State, or of
any other state or municipality or agency having jurisdiction over and with respect to the
transactions contemplated in and by this Agreement; and Cibolo Turnpike is not in default with

10
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respect to any judgment, order, injunction or decree of any court, administrative agency, or other
governmental authority which is in any respect material to the transactions contemplated hereby.

Section 11.2 City’s Representations and Warranties. As of the date of this Agreement,
City makes the following representations and warranties to Cibolo Turnpike:

@) Organization. City is a public body and a political subdivision of the State
and has all requisite power and authority to enter into the Agreement and to perform its
obligations hereunder.

(b) Authorization; No Violation. The execution, delivery and performance by
City of the Agreement have been duly authorized by all necessary action and will not violate
City’s articles of incorporation or bylaws or any applicable laws, or result in the breach of any
material agreement, judgment or decree to which City is a party; the Agreement has been duly
executed and delivered by City and the Agreement and the documents referred to herein
constitute valid and binding obligations of City enforceable against City in accordance with its
terms subject to bankruptcy, reorganization, moratorium and other laws relating to the
enforcement of creditors’ rights generally and to general equitable principles (regardless of
whether enforcement is sought in a proceeding at law or in equity).

(© Litigation. No suit is pending against or affecting City which could
reasonably be expected to have a material adverse effect upon City’s performance under this
Agreement.

(d) No Violation of Laws. City has received no notice as of the date of this
Agreement asserting any noncompliance in any material respect by City with applicable statutes,
rules and regulations of the United States of America, the State or any agency having jurisdiction
over and with respect to the transactions contemplated in and by this Agreement; and City is not
in default with respect to any judgment, order, injunction or decree of any court, administrative
agency, or other governmental authority which is in any respect material to the transactions
contemplated hereby.

Section 11.3 Mutual Representations and Warranties; Restructure Due to Legislative,
Administrative or Judicial Actions. In the event of a final legislative, administrative or judicial
action after the date hereof that limits Cibolo Turnpike’s authority or the City’s authority so as to
materially and adversely affect either of said party’s ability to perform its obligations under this
Agreement, City and Cibolo Turnpike will in good faith negotiate changes to this Agreement
reasonably acceptable to both parties that accomplish the purposes of this Agreement in a
manner that preserves to the extent reasonably possible the economic benefits to both Cibolo
Turnpike and City as set forth in the Financial Model.

ARTICLE XII

MISCELLANEOUS

Section 12.1 Uncontrollable Circumstances. An uncontrollable circumstance is an
event or circumstance, including an action of a governmental entity or a change in law, which
prevents a party from performing its obligations under an agreement or which materially
increases the time or cost for performing under an agreement, which event or circumstance was
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not anticipated as of the date of the agreement, which is not within the reasonable control of, or
the result of the negligence of, the claiming party, and which, by the exercise of due diligence,
and commercially reasonable efforts, the claiming party is unable to overcome or avoid or cause
to be avoided (“Uncontrollable Circumstance”). Except as otherwise herein expressly provided,
if either City or Cibolo Turnpike shall be delayed or hindered in, or prevented from, the
performance of any covenant or obligation hereunder (other than the payment of money), as a
result of any Uncontrollable Circumstance, and, provided that the party delayed, hindered or
prevented from performing notifies the other party both of the commencement and of the
expiration of such delay, hindrance or prevention (each notice being required within ten (10)
business days of the respective event), then the performance of such covenant or obligation shall
be excused for the period of such delay, hindrance or prevention and the period for the
performance of such covenant or obligation shall be extended by the number of days equivalent
to the number of days of the impact of such delay, hindrance or prevention. Failure to so provide
the foregoing notice will not result in waivers of either an excuse in performance or an extension
of time to perform under this Section 12.1 with respect to any such delay, hindrance or
prevention.

Section 12.2 Amendment; Waiver. No alteration, amendment or modification hereof
shall be valid unless executed by an instrument in writing by City and Cibolo Turnpike with the
same formality as this Agreement. The failure of City or Cibolo Turnpike to insist in any one or
more instances upon the strict performance of any of the covenants, agreements, terms,
provisions or conditions of this Agreement or to exercise any election or option herein contained
shall not be construed as a waiver or relinquishment for the future of such covenant, agreement,
term, provision, condition, election or option, and shall not be deemed to establish a course of
conduct among the parties, but the same shall continue and remain in full force and effect. No
waiver by City or Cibolo Turnpike of any covenant, agreement, term, provision or condition,
election or option of this Agreement shall be deemed to have been made unless expressed in
writing and signed by an appropriate official on behalf of Cibolo Turnpike or City. The parties
acknowledge that at the time this Agreement is executed, the precise details and scope of the
Project have not yet been determined. Moreover, the parties acknowledge and agree that future
efforts for the operation of the Project will evolve over time, and that subsequent developments
may impact the terms of this Agreement and call for a modification or amendment of this
Agreement. Accordingly, the parties agree to negotiate mutually and in good faith to enter into
such amendments or modifications of this Agreement as may reasonably be indicated by the
subsequent details that evolve concerning the Project that preserve the economic benefits to both
Cibolo Turnpike and City as set forth in the Financial Model

Section 12.3 Consent. Unless otherwise specifically provided herein, no consent or
approval by City or Cibolo Turnpike permitted or required under the terms of the Agreement
shall be valid or be of any validity whatsoever unless the same shall be in writing, signed by the
party by or on whose behalf such consent is given.

Section 12.4  Severability. If any provision of this Agreement is held by final judgment
of a court of competent jurisdiction to be invalid, illegal or unenforceable, such invalid, illegal or
unenforceable provision shall be severed from the remainder of this Agreement, and the
remainder of this Agreement shall be enforced. In addition, the invalid, illegal or unenforceable
provision shall be deemed to be automatically modified, and, as so modified, to be included in
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this Agreement, such modification being made to the minimum extent necessary to render the
provision valid, legal and enforceable. Notwithstanding the foregoing, however, if the severed
or modified provision concerns all or a portion of the essential consideration to be delivered
under this Agreement by one party to the other, the remaining provisions of this Agreement shall
also be modified to the extent necessary to equitably adjust the parties’ respective rights and
obligations hereunder.

Section 12.5 Binding Effect. Except as may otherwise be provided herein to the
contrary, this Agreement and each of the provisions hereof shall be binding upon and inure to the
benefit of Cibolo Turnpike and City, and their respective permitted successors and assigns.

Section 12.6 Relationship of Parties. Nothing contained in this Agreement shall be
deemed or construed by City or Cibolo Turnpike hereto or by any third party to create a
relationship, partnership, joint venture or any association between Cibolo Turnpike and City.

Section 12.7 Notices. Except as otherwise provided herein, all notices, demands,
consents, approvals, statements, requests and invoices to be given under this Agreement shall be
in writing, signed by the party or officer, agent or attorney of the party giving the notice, and
shall be deemed effective upon receipt if hand delivered or if sent by telecopy with transmission
confirmation or overnight courier service; and if sent by the United States mail, postage prepaid,
certified mail, return receipt requested, then it shall be deemed effective three (3) business days
after mailing or the date of refusal, addressed as follows:

To City: City of Cibolo
200 S. Main St.
Cibolo, Texas 78108
Attn: Robert T. Herrera, City Manager

To Cibolo Turnpike: Cibolo Turnpike L.P.
25 Highland Park Village #100-758
Dallas, Texas 75205
Attn: John N. Crew, Manager

Either City or Cibolo Turnpike may from time to time by written notice given to the other
pursuant to the terms of this Section 12.7 change the address or designees to which notices shall
be sent or designate one or more additional Persons to whom notices are to be sent.

Section 12.8 Governing Law. This Agreement and any matter relating to this
Agreement, including any matter in contract or tort or in equity or at law, shall be governed by
the laws of the State of Texas without regard to principles of conflicts of law that direct the
application of the laws of a different state. If the parties do not agree to arbitration with
respect to a particular claim or dispute in accordance with the terms of this Agreement, the
parties agree that any legal action shall be brought in a state or federal court of competent
Jurisdiction in Guadalupe County, Texas, and the parties agree to establish venue in such
county. The parties further agree that any such lawsuit that may be brought shall be tried
by the court, without a jury.
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Section 12.9 Effective Date. This Agreement shall be a legally binding agreement, in
full force and effect, as of the date set forth in the first paragraph of this Agreement.

Section 12.10 Further _Assurances. City and Cibolo Turnpike shall execute,
acknowledge and deliver, after the date hereof, without additional consideration, such further
assurances, instruments and documents, and shall take such further actions, as Cibolo Turnpike
or City shall reasonably request of the other in order to fulfill the intent of this Agreement and
the transactions contemplated hereby.

Section 12.11 Third-Party Beneficiary. The provisions of this Agreement are for the
exclusive benefit of City and Cibolo Turnpike and not for the benefit of any third person, nor
shall this Agreement be deemed to have conferred any rights, express or implied, upon any third
person unless otherwise expressly provided for herein.

Section 12.12 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original but all of which together shall constitute
one and the same instrument.

Section 12.13 Prior Agreements Superseded. This Agreement supersedes any prior
understanding or written or oral agreements between City or Cibolo Turnpike respecting the
within subject matter, and contains the entire understanding between the parties with respect
thereto. There are no oral agreements between City and Cibolo Turnpike.

Section 12.14 Non-Exclusive Remedies. Except as otherwise provided herein, no
remedy herein conferred or reserved is intended to be exclusive of any other available remedy or
remedies, and each and every such remedy shall be cumulative and shall be in addition to every
such remedy given under this Agreement or now or hereafter existing at law or in equity or by
statute. It is expressly agreed that the remedy at law for breach by a party of its obligations
hereunder may be inadequate in view of the complexities and uncertainties in measuring the
actual damages which would be sustained by reason of either party’s failure to comply fully with
each of such obligations. Accordingly, the obligations of each party hereunder are expressly
made enforceable by specific performance, except as otherwise specifically provided herein.

Section 12.15 Language. The language used in this Agreement shall be deemed to be the
language chosen by the parties hereto to express their mutual intent, and no rule of strict
construction shall be applied against any party.

Section 12.16 Computing Time, Saturday, Sunday or Holiday. The day of an act, event,
or default after which a designated period begins to run is not included when computing a period
prescribed or allowed in this Agreement. The last day of the period is included, but if that day is
a Saturday, Sunday or legal holiday, the period extends to the end of the next day that is not a
Saturday, Sunday or legal holiday.

Section 12.17 Lawsuits. To the extent permitted by law, City agrees to cooperate with
and assist Cibolo Turnpike in connection with initiating or defending any actions, including
mediation, arbitration, or state or federal administrative or court proceedings, against or brought
by third parties that threaten to stop, delay or increase the cost of (a) completion of the Project,
(b) the imposition or collection of any revenue necessary for the funding of the Project, (c) the
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remediation, if necessary, of the Project Site, and (d) the negotiation, execution, or
implementation of this Agreement or any other agreement between City and Cibolo Turnpike or
otherwise related to the Project, including the enforcement of any indemnity provisions. Cibolo
Turnpike shall reimburse the City for all costs and expenses, the City actually incurs in providing
assistance to Cibolo Turnpike in the initiation or defense of any action pursuant to this section,
including, but not limited to, the City’s actual attorney’s fees.

Section 12.18 Attorneys’ Fees. In the event of any controversy, claim or dispute
between City or Cibolo Turnpike arising from or relating to this Agreement (whether in litigation
or arbitration, and including the enforcement of any indemnity provisions), the prevailing party
shall be entitled to recover reasonable costs, expenses and attorneys’ fees. For all purposes of
this Agreement and any other documents relating to the Agreement, the terms “attorneys’ fees”
or “counsel fees” shall be deemed to include paralegals’ and legal assistants’ fees, and wherever
provision is made herein or therein for the payment of attorneys’ or counsel fees or expenses,
such provision shall include such fees and expenses (and any applicable sales taxes thereon)
incurred in any and all judicial, bankruptcy, reorganization, administrative or other proceedings,
including appellate proceedings, whether such fees or expenses arise before proceedings are
commenced or after entry of a final judgment.

Section 12.19 Assignment. Any assignment by either party must have the written
consent of the other, such consent not to be unreasonably withheld, delayed or conditioned; but
excluding any assignment by the City to an instrumentality created by the City created at any
time such assignment not requiring the consent of Cibolo Turnpike. In the event that the City
makes such assignment to an instrumentality, City shall notify Cibolo Turnpike of such
assignment. Any purported assignment in violation of this Section 12.19 shall be void. This
section shall not limit the ability of Cibolo Turnpike to contract with any third party, including
its own affiliates, to provide services to or in support of the Project.

Section 12.20 Time of the Essence. Subject to the terms hereof, time is of the essence
with respect to the performance of each of the covenants and obligations contained in this
Agreement.

Section 12.21 Mediation.

@) Any claim, dispute, or other matter in question arising out of or related to
the Agreement shall be subject to mediation as a condition precedent to arbitration or the
institution of legal or equitable proceedings by either party.

(b) City and Cibolo Turnpike shall endeavor to resolve claims, disputes and
other matters in question between them by mediation which, unless the parties mutually agree
otherwise, shall be in accordance with the Construction Industry Mediation Rules of the
American Arbitration Association then currently in effect. Request for mediation shall be filed
in writing with the other party to this Agreement and with the American Arbitration Association.
The request may be made concurrently with the filing of a demand for arbitration but, in such
event, mediation shall proceed in advance of arbitration or legal or equitable proceedings, which
shall be stayed pending mediation for a period of thirty (30) days from the date of filing unless
stayed for a longer period by agreement of the parties or court order.
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(© City or Cibolo Turnpike agree to split the mediator’s fee and any filing
fees equally. The mediation shall be held in Guadalupe County, Texas, unless another location is
mutually agreed upon. Written agreements reached in mediation shall be enforceable as
settlement agreements in any court having jurisdiction thereof.

Section 12.22 Dispute Resolution. Any claim, dispute or other matter in question arising
out of or related to this Agreement or otherwise arising from the design, construction and
operation of the Project, shall first be subject to mediation in accordance with the provisions of
Section 12.22. Claims, disputes and other matters in question between the parties may be
decided by arbitration, but only if both Cibolo Turnpike and City so agree at the time. Any such
arbitration shall be conducted in accordance with the provisions of Section 12.23.

Section 12.23 Arbitration.

@ If the parties agree as provided in Section 12.22, any claim, dispute or
other matter in question arising out of or related to this Agreement or otherwise arising from the
design and construction of the Project shall be subject to arbitration.

(b) The arbitration shall be in accordance with the Federal Arbitration Act and
the Construction Industry Arbitration Rules currently in effect and as modified herein. Demand
for arbitration shall be filed in writing by both parties to this Agreement with the American
Avrbitration Association.

(© A request for arbitration shall be made within a reasonable time after the
claim, dispute or other matter in question has arisen. In no event shall a request for arbitration be
made after the date when institution of legal or equitable proceedings based on such claim,
dispute, or other matter in question would be barred by the applicable statute of limitations.

(d) An arbitration arising out of or related to the Agreement may be
consolidated with an arbitration with the parties or entities involved in the design, development,
and construction of the Project if such arbitration involves common issues of fact relating to the
parties’ obligations under this Agreement.

(e All statements submitted by the parties to the arbitrator(s) which include
any monetary claim, counterclaim or cross-claim must state the monetary amount being sought.
In the event that the monetary amount is unliquidated or has not been fully determined, the
statement seeking such recovery shall state, in good faith, the minimum amount of such
monetary claim, exclusive of interest and attorneys’ fees.

()] All arbitrations involving monetary claims in excess of two hundred fifty
thousand dollars ($250,000), exclusive of interest and attorneys’ fees, shall be decided by an
arbitration panel consisting of three (3) persons.

(9) The arbitrator (or panel of arbitrators, if applicable) shall establish
reasonable procedures and requirements for the production of relevant documents and require the
exchange of information concerning witnesses to be called. For arbitrations involving monetary
claims in excess of fifty thousand dollars ($50,000): (1) the parties shall be entitled to discover
all documents and information reasonably necessary for a full understanding of any legitimate
issue raised in the arbitration and (2) the parties may use all methods of discovery available
under the Federal Rules of Civil Procedure, as modified by the Local Court Rules of the United
States District Court for the Northern District of Texas, and shall be governed thereby. Prior to
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the deposition of any expert witness, the party proposing to call such a witness shall provide a
full and complete report by the expert, together with the expert’s calculations and other data by
which the expert reached any opinions concerning the subject matter of the arbitration. The
report shall be provided no less than ten (10) days prior to the date set for the expert witness’
deposition. Any disputes arising from such discovery shall be decided by the arbitrator (or panel)
and such decision or action taken by the arbitrator (or panel) shall be final as in all factual
matters.

(h) There shall be a prehearing meeting between City and Cibolo Turnpike at
which each party shall present a memorandum disclosing the factual basis of its claim and
defenses and disclosing legal issues raised. The memorandum shall also disclose the names of
any expert a party shall present as a witness during the proceedings. At the prehearing meeting,
the arbitrator (or panel) shall make and set schedules for hearings consistent with the powers as
set forth herein.

Q) If the arbitrator (or panel) finds, after affording an opportunity to be heard,
that City or Cibolo Turnpike has abused the discovery process or has failed to act in good faith
with regard to discovery or these arbitration rules, the arbitrator (or panel) shall have, in addition
to any other powers conferred by law or the Construction Industry Arbitration Rules, those
powers conferred upon trial courts by the Federal Rules of Civil Procedure, subject to the same
conditions and limitations set forth therein.

() The Federal Rules of Evidence shall be applied by the arbitrator (or panel)
but liberally construed to allow for the admission of evidence that is helpful in resolving the
controversy. Rulings on the admission of evidence made by the arbitrator (or panel) at the
hearing shall be final and not subject to any appeal. At the time of the award, the arbitrator (or
panel) shall prepare and provide to the parties findings of fact and conclusions of law supporting
the award. When such findings of fact and conclusions of law are provided, the findings of fact
shall be final.

(K) The award of the arbitrator (or panel) shall be final except that either City
or Cibolo Turnpike may request judicial review of the award for errors of law (other than errors
relating to discovery disputes and admissibility of evidence). Such review must be filed in a
court in Guadalupe County, Texas, having jurisdiction thereof no later than thirty (30) days after
the party seeking review receives or is deemed to have received notice of the award. When such
action for judicial review has been timely and properly filed, no other action for enforcement of
the award shall be initiated or shall proceed until a final judgment has been rendered in the
proceeding for review of the award for errors of law.

Section 12.24 Injunctive Relief. Notwithstanding the foregoing, the provisions of
Sections 12.20, 12.22 or 12.23 shall not apply to an action for injunctive relief or a writ of
mandamus filed in connection with this Agreement.
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